Thomas Dalton Dixon v. State of Maryland, No. 93, September Term, 2000.

SENTENCING ON REMAND—MERGER—REQUIRED EVIDENCE TEST—MULTI-
PURPOSE CRIMINAL STATUTES—Under Maryland Code (1974, 1998 Repl. Vol.), § 12-
702(b) of the Courts & Judicid Proceedings Article, on remand, the sentence fdlowing the
second trid mug be circumscribed by a lawful sentence resulting from the firg trid.  Under
the required evidence test, attempted voluntary mandaughter merges with first degree assault
of the (8)(1) variety (Mayland Code (1957, 1996 Repl. Voal.), Art. 27, § 12A-1) while the
(8)(2) variety of the fird degree assault statute does not merge. As the jury a Petitioner’s first
trial was indructed as to both theories of first degree assault, and the record was uncertain as
to which basis, (8)(1) or (8)(2), of the dtatute the jury relied on in rendering its conviction of
fird degree assault, the trid judge, in sentencing a the second trial, should have been
resricted in his sentence for the fird degree assault conviction by the ten year sentence for
atempted voluntary mandaughter imposed in the firgt trid.
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On 12 December 1997, in the Circuit Court for Prince George's County, a jury

convicted Thomas Ddton Dixon, Petitioner, of attempted voluntary mandaughter, first degree



assault, and the use of a handgun in the commisson of a crime of violence. The trid judge
sentenced Petitioner to twenty years imprisonment for fird degree assault, ten years for
atempted voluntary mandaughter (to be served concurrent with the sentence for fird degree
assault), and twenty years for the use of a handgun in the commisson of a crime of violence
(to be served consecutively to the sentence for first degree assault). On apped, in an
unreported opinion, the Court of Specid Appeds reversed the judgments and remanded the
case for a new trid. Dixon v. State, No. 23, Sept. Term, 1998, unreported, filed 30 October
1998, cert. denied, 352 Md. 619, 724 A.2d 21 (1999) (Dixon I).

On remand, trid was commenced anew on the same charges, but presided over by a
different tria judge. At the concluson of the evidence, the State was permitted, over
Petitione’s objection, to enter a nolle prosequi' of the attempted voluntary mandaughter
count. A jury again convicted Petitioner of first degree assault and the use of a handgun in the
commisson of a caime of vidence  The judge sentenced Petitioner to twenty years
imprisonment for the fird degree assault and twenty years for the handgun violation, to be

served consecutive to the sentence on the assault conviction. The Court of Specid Appeds,

1 Maryland Rule 4-247 addresses the Stat€'s ability to enter a nolle prosequi. Rule 4-
247 gates, in pertinent part:

(&) Disposition by nolle prosequi. The State's Attorney may

terminate a prosecution on a chage and diamiss the charge by

entering a nolle prosequi on the record in open court. . . .

(b) Effect of nolle prosequi. When a nolle prosequi has been

entered on a charge, any conditions of pretria release on that

charge are terminated, and any bail bond posted for the defendant

on that charge shdl bereleased. . . .



on direct gpped, afirmed. Dixon v. State, 133 Md. App. 325, 755 A.2d 560 (2000) (Dixon
1m).

We granted Petitioner’s petition for writ of cetiorari, Dixon v. State, 361 Md. 433,
761 A.2d 932 (2000), to consder the following question:

Was Petitioner illegdly sentenced to twenty years for fird
degree assault where in a prior tril he was convicted of
attempted voluntary maendaughter and fird degree assault and
sentenced to concurrent tems of ten and twenty years,
repectively, and the Court of Special Appeds, upon reversng the
convictions, concluded for the tria court's guidance on remand
that fird degree assault should have merged into attempted
voluntary mandaughter, and on retrid the State was alowed, over
objection, to nol pros the attempted voluntary mandaughter
charge?
l.

The crime in this case occurred during the early morning hours on 23 May 1997.
According to the evidence, the victim, Edward Johnson, and his friend, Senee Paquita Waiters,
after consuming their supply of crack cocaine, went in search of more. At approximately 2:00
am., they drove to the intersection of Virginia Avenue and Forest Terrace in Prince George's
County. Johnson had purchased drugs in this area before. Johnson pulled the car over to where
two men were standing with Petitioner and asked the group if they had any drugs. Petitioner
responded dfirmativdy and told Johnson to drive the car to the other side of the street.

Johnson complied and, after exiting the car, began taking with Petitioner. An dtercation

ensued, and Petitioner fired five shots, striking Johnson four times in the lower back and hip,



and driking a bystander, Michael Prioleau, once in the eye. All of the charges upon which
Petitioner was tried in the present case related to the acts against Johnson.

A. Dixon |—TheFirs Trid

A juy, on 12 December 1997, convicted Petitioner of attempted voluntary
mandaughter, fird degree assault, and the use of a handgun in the commisson of a caime of
violence. At the same time, the jury found Petitioner not guilty of atempted first degree
murder, attempted second degree murder, and reckless endangerment. At sentencing,
Petitioner's attorney argued that the first degree assault conviction merged into the attempted

voluntary mandaughter conviction.? The trid judge apparently disagreed® and ordered separate

2 Pditioner’s atorney, in arguing for merger, employed a line of reasoning smilar to
that employed by the Court in Nightingale v. State, 312 Md. 699, 542 A.2d 373 (1988), see
infra pp. 37-44, though he did not expresdy cite Nightingale. He argued:

Ordinarily, Your Honor, | would suggest that first degree assault

would merge into the attempted voluntary mandaughter under the

required evidence test. Unfortunately for [Petitioner], however,

if the Court were to goply the required evidence test under

Blockburger and its progeny, the Court would learn and see that

there are elements of each that are not present in each other, but

it is dso well settled that the required evidence test is not the

only test that can be used in determining whether or not there are

sane offenses and whether the double jeopardy clause of the

Condtitution would gpply.
Petitioner's attorney then explaned that under the first degree assault Statute one can be
convicted of the caime in one of two ways—causing serious physica injury or committing an
assault with the use of a hand gun—and that the jury was instructed on both modalities, leaving
an ambiguity as to which modality the jury used to convict Petitioner. See infra note 36.
Petitioner's attorney concluded that the judge should resolve the ambiguity in favor of
Petitioner:

The reason | suggest that it should be resolved in his favor

regarding the serious physicd injury is that theré's another count

(continued...)



sentences for each of Peitioner’s convictions—twenty years imprisonment for first degree
assault, ten years concurrent for voluntary mandaughter, and twenty years for the use of a
handgun in the commission of a crime of violence conviction, to be served consecutive to the
assault conviction sentence.

B. Dixon |—The Court of Special Appeals s Opinion

The intermediate appellate court’'s unreported opinion of 30 October 1998, directed
vacation of the Circuit Court’s judgments and remanded the case for a new trial. The Court of
Specid Appeds conddered five questions in its opinion. With regard to the third question, the
hoding as to which served as the reason the intermediate appellate court vacated the trial

court's judgments, the court determined that the Circuit Court falled to make a sufficient

?(...continued)
that's in this indictment, that is use of a handgun in the
commisson of a fdony or cime of violence, but also by
resolving the didinction between the fiream and the serious
physca injury, that could bring it closer to within the required
evidence test for purposes of meging, and if the Court were to
folow tha line of thinking, we bdieve tha the first degree
assault would merge into the attempted voluntary mandaughter .

3 At the sentencing hearing on 13 January 1998, the tria judge Stated:

As far as the atempted voluntary mandaughter, | am going to
sentence you to ten years on that. | am going to let that run
concurrently.  So it's twenty years, as | indicated. | am not sure
whether it merges or not. | do not believe it does. | am going to
sentence you to twenty in the first degree assault, ten in the firg
degree attempted voluntary mandaughter, let them merge, and as
far as the handgun in the commisson of a crime, | am going to
sentence you to twenty years and make that consecutive to the
other two. So what you haveisatotd of forty years.
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inquiry into a reported violation during trid of its sequestration order. The appellate court,
however, proceeded to volunteer to address the remaining four questions presented by
Petitioner “for the court’ s guidance on remand.”

The fifth questiont that the court addressed was whether “the trid court err[ed] by
imposng separate sentences upon the convictions for firss degree assault and attempted
mandaughter.”  Petitioner argued that, under the required evidence test® the firg degree
assault conviction merged into the attempted voluntary mandaughter conviction.  On the
merger issue, the intermediate appd late court responded:

Firs degree assault is a rdaivey new satutory cime which only
took effect on October 1, 1996, and the question of whether it
would merge into a mandaughter conviction is a matter of first
impression. Thefirst degree assault crime appears as follows:

(& Serious physical injury; use of a firearm.—

(1) A person may not intentiondly cause or
attempt to cause serious physicd injury to another.

4 The firdt, second, and fourth questions on apped, dl of which the Court of Specid
Appeds answered in the State's favor were, respectively, “[d]id the trial court err by answering
a question from the jury in absence of gopelant and his counsd”; “[d]id the trial court er by
indructing the jury that imperfect sdf-defense does not gpply to the offense of fird degree
assault”; and “[d]id the trid court condder impermissible criteriain sentencing.”

> The Court of Specid Appeds postulated that under Maryland law the required
evidence test dates that, “if dl of the dements of one offense are included in the other
offense, so that only the latter offense contains a diginct dement or digtinct eements, the
former merges into the latter.” (Interna quotation marks omitted) (quoting Showden v. State,
321 Md. 612, 617, 583 A.2d 1056 (1991)). See infra pp. 25-35 for a broadened discussion
of the required evidence test.



(2) A person may not commit an assault with a
fiream ... 18

Md. Code (1957, 1996 Repl. Vol.), Art. 27, 8 12A-1. On the
other hand, attempted voluntary mandaughter [ is a common law
caime which requires the spedific intent to kill and a subgantia
step toward the perpetration of a homicide in the heat of passon
in response to legdly adequate provocation. See Cox v. State, 69
Md. App. 396 [, 518 A.2d 132] (1986), aff'd, 311 Md. 326 [, 534
A.2d 1333] (1988).

An examinaion of the firg prong of the firs degree
assault crime makes clear that there are no dements present
which cannot be found as dements of atempted voluntary
mandaughter. A conviction based on the first prong of first
degree assault, therefore, would merge into a conviction for
voluntary mandaughter under the required evidence test. The
second prong of first degree assault, however, contains a least
the additiond dement of the use of a fiream. Thus, . . . to
determine  whether [Petitioner’s] fird degree assault conviction
should mege into the voluntary mandaughter conviction we

® Maryland Code (1957, 1996 Repl. Vol.), Art. 27, § 12A-1, first degree assault, states

in its entirety:
(& Serious physical injury; use of a firearm. — (1) A person
may not intentiondly cause or atempt to cause sarious physicd
injury to another.
(2) A person may not commit an assault with a firearm, including:
() A handgun, anttique fireerm, rifle, shotgun, short-barreled
shotgun, or short barreled rifle as those terms are defined in 8
36F of thisarticle;
(i) An assault pistol, as defined in 8 36H-1 of thisarticle;
(i) A pigol, revolver, or antique pistol or revolver, as those
terms are defined in § 441 of thisarticle;
(iv) An assault wegpon, as defined in § 372 of this article.
(b) Penalty.—A person who violates this section is guilty of the
fdony of assault in the firg degree and on conviction is subject
to imprisonment for not more than 25 years.

" See infra p. 32 for further discussion of the common law definition of attempted
voluntary mandaughter.



must know which prong of the firs degree assault crime was used
to convict [Petitioner]. (Footnote omitted).

The Court of Specid Appeds concluded, however, that it was unable to make this latter
determination as the record was ambiguous. The intermediate appellate court noted that the
Circuit Court ingructed the jury that it could convict Petitioner of first degree assault under
either moddity, (8)(1) or (a)(2), of the first degree assault statute Gee supra note 6), and “the
jury returned a verdict of quilty on the fird degree assault charge without indicating which
dternative it used to convict” Petitioner.

The Court of Specid Appeds then turned to the legidative history of Maryland Code
(1957, 1996 Repl. Val.), Art. 27, § 12A-1, but determined that it did not shed lignt on whether
the Legidature intended the datutory cime to be separate from attempted voluntary
mandaughter. The court next consdered the “rule of lenity,” which the court described as
“providling] that any ambiguity concerning whether the legidature intended multiple
punishments for the same transaction will be resolved againg cresting multiple offenses out
of the dngle transaction.” (Citing White v. State, 318 Md. 740, 744, [569 A.2d 1271, 1273]
(1990)); seeinfra note 38. The intermediate gppellate court explained further:

The Court of Appeds has applied the rule of lenity when one
offense is datutory and the other common law. See White 318
Md. a 745-47, [ 569 A.2d a 1273-72]. That is the dtuation
which confronts us. [Petitioner’s] shooting of Johnson was a
dngle transaction from which both fird degree assault, a
datutory offense, and attempted mandaughter, a common law
offense, resulted.

The Court of Specid Appeds concluded that under Showden v. State, 321 Md. 612, 583 A.2d

1056 (1991), supra note 5, due to the ambiguity regarding the exact basis of the jury’s verdict



and the lack of guidance in the legidative history, the court must give Petitioner the benefit
of the doubt and mege the sentence for fird degree assaullt “into the greater sentence of
attempted voluntary mandaughter.”

C. Dixon II—The Second Trial

On remand, Petitioner was tried again on the charges of attempted voluntary
mandaughter, firs degree assault, and the use of a handgun. At the concluson of the evidence,
the State was permitted, over objection by Peitioner’s atorney, to enter a nolle prosequi as
to the attempted voluntary mandaughter count® The jury found Petitioner quilty of first
degree assault and of the use of a handgun. At the sentencing hearing on 19 May 1999, a trid
judge different than the one who presided in Dixon | considered the import of the Court of
Specid Appeds sopinionin Dixon |. The colloquy was.

THE COURT: The€e's one wrinkle in this, but | think that the
wrinkle can be explained away.

[PETITIONER' SATTORNEY]: I'm sorry. What isthat?

THE COURT: The wrinkle is this. Judge Rymer [the trid judge
in Dixon I] sentenced him to 10 yearsfor the involuntary —

[PETITIONER'S ATTORNEY]: The atempted involuntary
mandaughter.®

THE COURT: — mandaughter, which was the maximum. He
then sentenced him to 20 years for the first degree assault. The

8 The propriety per se of the nolle prosequi is not before us.

® Pditioner actudly was convicted of atempted voluntary mandaughter. There is no
such aime as atempted involuntary mandaughter. Sacchet v. Bland, 353 Md. 87, 96, 724
A.2d 667, 671 (1999); Cox v. Sate, 311 Md. 326, 332, 534 A.2d 1333, 1336 (1998).
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Court of Speciad Appeds sad that the first degree assault actually
merged into the involuntary mandaughter. | think that's what they
sad. |If that is what they said, adthough it merges — see, he ran
them concurrent.

[PETITIONER SATTORNEY]: That is correct.

THE COURT: Although it merges, | think it redly reduces, in
effect, the maximum sentence for first degree assault down to 10
years. | could be wrong. But | think it does. And if you look at
it that way, then the first degree assault, instead of being 20 years,
would be 10 years.

Although that might be the legd effect, and athough |
dlowed the State to enter as nolle prosequi the involuntary
mandaughter, | think the 20 years is Hill possble, because, see
nomdly you can't dlow the State to enter ndle prosequi on
something that's going to be detrimentd to the Defense in retrid.

And | dlowed [the State] to nol pros that because it made
sense to do that. So then that raises the issue, does that limit the
fira degree assault to 10 years, as opposed to 20 years, because
the origind sentence would have merged the 20-year sentence of
the fird degree assallt into the 10-year sentence of the
involuntary mandaughter, and would have resulted in a 10-year
sentence. | think that’sthelaw. It's peculiar.

* * *

THE COURT: | thought about this dl during the trid. And I
egpecidly thought about it when | alowed you to nol pros
involuntary mandaughter, because, normdly, you cannot — Yyou
had a right to nol pros it because it was not a lesser included
offense.

On the other hand, | don’t think you have a right to nol pros
it to the detriment of the Defendant. | think the thought there is



the same; that that goes through my mind. [Prosecution has not]
mentioned this, but —

[PROSECUTION]: | will address it, but I'll wait ftill [Petitioner's
atorney] finishes hisdlocution.

THE COURT: Wdl, I'm sure I'll understand what your postion
is going to be, and you may be 100 percent correct. But | want
Annapolisto know that it has at least been considered.

Petitioner’s attorney asked the trid judge, in light of the foregoing remarks, to sentence
Petitioner to no more than ten years for the fird degree assault conviction and to sentence him
to a concurrent sentence, within the sentencing guidelines, on the use of a handgun in the
commisson of a fdony or a aime of violence conviction. The State responded that the trial
judge was not limited to the ten year sentence on the involuntary mandaughter in Dixon | as
to the fird degree assault conviction in Dixon Il because “[g]iven that in the posture with which
this trid was brought before us now, most recently, there was no — well the attempted
mandaughter was not a lesser induded anything. And as Your Honor has said, that's why you
dlowed me to nol pros that charge” The Stae argued that the judge should follow the intent
of the trid judge in Dixon I, which was to sentence Petitioner to twenty years for fird degree

assault, notwithstanding the ten year concurrent sentence for attempted voluntary

mandaughter.’® The State further assarted that the intent of the judge in the firgt trid, that

10 The State asserted:
| think clearly the intent that Judge Rymer had when he
sentenced [Petitioner] back in — wdl, back before, was to give
hm a 20-year sentence. He gave him a - sentenced him to 10
years on the atempted involuntary mandaughter and a concurrent
(continued...)
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Petitioner serve a totd of forty years—twenty years for first degree assault (the ten concurrent
years for voluntary mandaughter being inconsequentiad to the sentencing in the second trid
due to the nol pros) and twenty consecutive years for the use of a handgun in the commission
of acrime of violence—should be followed in Dixon I1.1*

The judge responded:

19(....continued)
term of 20 years for the first degree assaullt.

Clearly, what he had in mind was, for that act he wanted
hm to sarve a 20-year sentence. And for that reason, | don't
believe Your Honor is limited to the 10 years of the charges.
Once that's been nol prossesd, it's out of the way. | think what
the Court should carry out is the clear intent that Judge Rymer
had, and that is [Petitioner] sarve a 20-year sentence for the
charge of the first degree assaullt.

1 The State explained:

With regard to the use of a handgun, he ran that
conscutive 20-year term, so dealy he fdt that this was a very
heinous act [Petitioner] committed, and he fdt that he should pay
for it as long as possble. And that's what Judge Rymer did, and
that's what the Court — I'm sorry — that's what the State is
asking Your Honor to do as wdl, to cary out that intent that
Judge Rymer had, and sentence the Defendant to exactly the same
thing. Give him a 40-year sentence, 20 years for the first degree
assault, 20 years for the use of a handgun in the commisson of
afelony or acrime of violence, consecutive to each other.

11



| agree with [the State]. | think that's the intent of 12-702(b);!*?
that you do not exceed the sentence; not that you do not exceed
the sentence for any paticular offense, but that the overdl
sentence will not be exceeded in a retrid. | redly believe tha
that is the intent of the Court’s Article, Item 702(B) [dc]. | redly
do. And | have thought about that very, very serioudy.

The judge then sentenced Petitioner to twenty years imprisonment for the first degree assault
conviction and twenty years consecutive for the conviction of use of a handgun in the

commisson of afdony or acrime of violence.

D. Dixon II—The Court of Specia Appeds s Second Opinion

Petitioner appealed again to the Court of Specid Appeas. The intermediate gppellate

court addressed, among other issues, the question of whether, in the sentences resulting from

2 Mayland Code (1974, 1998 Repl. Vol.), § 12-702(b) of the Courts & Judicial
Proceedings Article (CJP), which dtates:

(b) Remand for sentence or new trial; limitations on increases
in sentences. — If an gppellate court remands a crimind case to
a lower court in order that the lower court may pronounce the
proper judgment or sentence, or conduct a new trid, and if there
is a conviction following this new trid, the lower court may
impose ay sentence authorized by lav to be imposed as
punishment for the offense. However, it may not impose a
sentence more severe than the sentence previoudy imposed for
the offense unless:

(1) The reasons for the increased sentence affirmatively
appear;

(20 The reasons are based upon additiond objective
information concerning identifisle conduct on the pat of the
defendant; and

(3) The factud data upon which the increased sentence is
based appears as part of the record.

Subsections (b)(1), (2), and (3) are not applicable to the present case.

12



the second trid, the twenty year sentence for first degree assault violated Maryland Code
(1974, 1998 Repl. Vol.), §8 12-702(b) of the Courts & Judicid Proceedings Article (CJP).
Petitioner argued, employing CJP 8§ 12-702(b), “that the merger of the first degree assault into
attempted voluntary mandaughter dluded to by [the unreported Court of Special Appeas's|
opinion in Dixon | should compd a sentencing ‘cap’ of ten years, the maximum pendty for
attempted mandaughter, at the retrid where an attempted mandaughter count was never
submitted to the jury.” Dixon, 133 Md. App. a 336, 755 A.2d a 566. The Court of Specid
Appeds disagreed.

The intermediate appellate court reasoned that the sentence resulting from the second
trid did not resut in a greater sentence than imposed in Dixon | in violation of CIP § 12-
702(b). Dixon, 133 Md. App. a 338, 755 A.2d at 567. The court began by reasoning that
because the Circuit Court in the firg trid actudly did not sentence Petitioner to ten years for
the attempted voluntary mandaughter/first degree assault conviction, regardless of whether the
court should have for the purposes of CJP § 12-702(b) and the federa Due Process Clause,
“it is beyond dispute that the standard against which we measure any subsequent sentence is the
origind sentence that actudly WAS, not the sentence that arguably SHOULD HAVE BEEN.”
Dixon, 133 Md. App. a 337, 755 A.2d a 566 (emphads in origind). Disregarding the twenty-
year consecutive sentences imposed at both triadls for the unlawful use of a handgun as
inconsequentiad to the present discusson, the court concluded that because no attempted
voluntary mandaughter conviction resulted from the second trid, the ten year sentence

imposed for attempted voluntary mandaughter at the firg trial was not a factor to be

13



considered a the second sentencing; the trid judge at the second trid was not limited in
sentencing for the first degree assault by a ten year cap. 1d. Thus, the court reasoned that the
twenty year sentence imposed at the second trid for firs degree assault was the same sentence
imposed a the firgt trial for first degree assault; there was no increase in sentence “within the
contemplation of North Carolina v. Pearce[, 395 U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656
(1969), (seeinfra pp. 15-16)] or [CJIP] § 12-702(b)” (see supra note 12). Id.

The Court of Specid Appeds then discussed Peitioner’s “dterndive theory for a
sentencing cap.”®  The court explained its interpretation of the difference between Petitioner’'s
dternative arguments:

Whereas the ealier subcontention, involving the risk of
vindictive resentencing, can only be triggered by the sequence of
1) an origind conviction and sentence, 2) an appellate reversa
followed by a retrid, and 3) a reconviction and resentencing, this
second subcontention is unconcerned with any trid  sequence.
[Petitioner’s] argument would be precisdy the same if there had
never been an ealier trid. Even in the limited, present-tense
context of a single trid, however, [Petitioner’s] argument does

rely on the dicta from our opinion reviewing the firgt tridl.

Dixon, 133 Md. App. a 338, 755 A.2d a 567. The intermediate appellate court determined:

13 The court explained:
In a separate subcontention, [Petitioner] poses a completely
diginct theory as to why the twenty-year sentence for firsd degree
assault was arguably improper. He invokes Simms v. State, 288
Md. 712, 421 A.2d 957 (1980), Gerald v. State, 299 Md. 138,
472 A.2d 977 (1984), and Johnson v. State, 310 Md. 681, 531
A.2d 675 (1987), for the propostion tha, notwithstanding the
eleventh-hour [ndlle prosequi], the erswhile presence in the trid
of the attempted mandaughter count, after jeopardy had attached,
effectivdy edtablished a ten-year sentencing “cap” that precluded
any greater sentence beng imposed for fird-degee assault
charge.
Dixon, 133 Md. App. at 338, 755 A.2d at 567.
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If the first degree assault in this case should turn out to have been
a lesser included offense within the greater inclusve charge of
atempted mandaughter, the ten-year pendty “cap” should,
indeed, have been applied. If, on the other hand, the first-degree
assault in this case was not a lesser induded offense, then there
never was a pendty “cap” and the twenty-year sentence for the
assault was properly imposed.  What remains for us to consider,
therefore, is the senior/junior redionship between those two
offenses under the circumstances of this case.

Dixon, 133 Md. App. at 343, 755 A.2d at 570.
In determining this dternative argument, and thus focusing on the second trid rather
than on the firgt, the court resolved, relying primarily upon Nightingale v. State, 312 Md. 699,
542 A.2d 373 (1988), Vogel v. State, 76 Md. App. 56, 543 A.2d 398 (1988), Newton v. State,
280 Md. 260, 373 A.2d 262 (1977), and State v. Frye, 283 Md. 709, 393 A.2d 1372 (1978),
that unlike the firg trid, as discussed in dicta in the unreported Court of Specid Appeds's
opinion in Dixon |, there was no ambiguity in the second trid “as to the bags for the jury’s
verdict of guilty on the charge of first degree assault,” and thus there was no need to cal upon
the “rue of lenity” to daify any vagueness regarding the bags for the first degree assault
conviction. Rather, “[tlhe hypothetical possbility discussed in the dicta never came to pass”
Dixon, 133 Md. App. at 343-53, 755 A.2d at 570-75. The court reasoned that it was
clear [in the second trid] that the variety of first-degree assault
that would mege into a conviction for atempted voluntary
mandaughter was NOT REQUIRED to sudtan the first-degree
assault conviction here. That conviction rested, albeit
redundantly, on an independent basis. That independent rationae,

moreover, had a unique eement, the use of a firearm, NOT
REQUIRED to prove atempted voluntary mandaughter.
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Dixon, 133 Md. App. a 353, 755 A.2d a 575 (emphadis in origina) (applying Nightingale v.
State, 312 Md. 699, 542 A.2d 373 (1988)). Thus, the court concluded that first degree assault
conviction in the second trid was not the lesser included offense of attempted voluntary
mandaughter and “was not, therefore, subject to any penalty ‘cap.’” Dixon, 133 Md. App. a
354, 755 A.2d at 575.

We disagee with the Court of Speciad Appeds. We conclude that convictions for
atempted voluntary mandaughter and firsd degree assault of the (&)(1) variety merge under the
required evidence test, while the (a)(2) variety does not. At Petitioner’s first trial, the jury was
ingructed as to both theories of fird degree assault, and the record was uncertain as to which
bass, (a)(1) or (a)(2), of the Statute the jury relied on in rendering its conviction of first
degree assault. In sentencing at the second trid, the trid judge should have been redtricted in
his sentence for the first degree assault conviction by the ten year sentence for attempted
voluntary mandaughter imposed at the trid in Dixon |. The sentence of ten years for attempted
voluntary mandaughter, with twenty concurrent years for fird degree assault, was an illega
sentence.  Because the sentence from the firg trid was illegd, the tria court was bound in its
sentencing in the second trid by what would have been the legd sentence of ten years,
regardiess of the nolle prosequi for attempted voluntary mandaughter at the second trid.

.

A. Maryland Code (1974, 1998 Repl. VVol.), § 12-702(b)

Maryland Code (1974, 1998 Repl. Vol.), 8§ 12-702(b) of the Courts & Judicial

Proceedings Article, supra note 12, dates, in pertinent part, that, a a new sentencing
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folowing a successful apped, retrid, and conviction, “the lower court may impose any
sentence authorized by law to be imposed as punishment for the offense.” (Emphass
added). In addition, the lower court “may not impose a sentence more severe than the
sentence previously imposed for the offense” unless three conditions are met, see supra note
12. (Emphasis added).

Recently, we vigted the province of CIJP § 12-702(b) in Davis v. State, 312 Md. 172,
539 A.2d 218 (1988). We explained that CIP §12-702(b) was Maryland's legidative response
to the due process holding of North Carolina v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L.
Ed. 2d 656 (1969). Davis, 312 Md. at 177, 539 A.2d at 220 (dting Swveetwine v. State, 288
Md. 199, 214, 421 A.2d 60, cert. denied, 449 U.S. 1017, 101 S. Ct. 579, 66 L. Ed. 2d 477
(1980)). Pearce “created a prophylactic rule to be applied in certain cases involving increased
sentences following retrid” and hdd “that due process requires not only that vindictiveness
play[s] no part in the resentencing, but dso that a defendant must be freed of apprehenson of

such aretdiatory motivation.”** Id. The Supreme Court in Pearce concluded:

14 The Supreme Court explained:

Due process of law, then, requires that vindictiveness agangt a
defendant for having successfully attacked his first conviction
mus play no pat in the sentence he receives after a new tridl.
And dnce fear of such vindictiveness may unconditutiondly
deter a defendant’'s exercise of the right to appea or collaerdly
attack his fird conviction, due process aso requires that a
defendant be freed of apprehenson of such a retdiatory
motivation on the part of the sentencing judge.

North Carolina v. Pearce, 395 U.S. 711, 725, 89 S. Ct. 2072, 2080, 23 L. Ed. 2d 656 (1969)

(footnote omitted).
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[T]o assure the absence of such a moativation, we have concluded
that whenever a judge imposes a more severe sentence upon a
defendant after a new trid, the reasons for his doing sO must
afirmaivdy appear. Those reasons must be based upon
objective information concerning identifiable conduct on the part
of the defendant occurring after the time of the origind
sentencing proceeding.  And the factua data upon which the
increased sentence is based must be made part of the record, so
that the conditutiond legitimacy of the increased sentence may
be fully reviewed on apped. ™

Pearce, 395 U.S. a 726, 89 S. Ct. a 2081, 23 L. Ed. 2d 656; see Davis, 312 Md. at 177, 539
A.2d at 220.

We have made clear, however, that “[CIP] 8§12-702(b) is a Statement of legidative
policy that stands independent of current Supreme Court notions of what due process may
require” Davis, 312 Md. a 178, 539 A.2d at 221 (internal quotation marks omitted) (quoting
Jones v. State, 307 Md. 449, 454-55, 514 A.2d 1219 (1986)). We elaborated previoudly in
Jonesv. State, 307 Md. 449, 514 A.2d 1219 (1986):

[T]he Generd Assembly did not say “We enact Pearce as it now
sands or may hereafter be modified by the Supreme Court.” It
enacted a clear and specific law. That fact that “the scope and
thrust of Pearce” have been “clarified” in [Texas v. JMcCullough,
475 U.S[134, 142], 106 S. Ct. [976], 982, 89 L. Ed. 2d [104
1986] or modified in Wasman [v. United Sates, 468 U.S. 559,
104 S. Ct. 3217, 82 L. Ed. 2d 424 (1984)] does not change what
the dtatute says, any more than would the statute be repeded were
the Supreme Court to overule Pearce in toto. Even if the
Supreme Court now believes that due process does not now
forbid what it seemed to prohibit in Pearce . . . that has no bearing

15 This language is reflected in Maryland Code (1974, 1998 Repl. Vol.), CIP § 12-
702(b) (1), (2), & (3). See supra note 12; see also Jones v. State, 307 Md. 449, 454 n.3, 514
A.2d 1219, 1221 n.3 (1986).
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on the Generd Assembly’s dautory policy and the intent
embodied in it.

Jones, 307 Md. at 454-55, 514 A.2d at 1222 (citing Briggs v. State, 289 Md. 23, 31-32, 421
A.2d 1369, 1374-75 (1980)), see Davis, 312 Md. at 178, 539 A.2d at 221.
Petitioner contends that his sentence in his second trid is illegd as it violates CIP 812-

702(b). Heargues:

the sentence that was actudly imposed for fird degree assault, 20

years, was illegal because, as the Court of Speciad Appeds

concdluded in [Petitioner's] fird apped, fird degree assault

merged into attempted voluntary mandaughter. Thus, “the

sentence previoudy imposed” [, pursuant to Mayland Code

(1974, 1998 Repl. Voal.), § 12-702(b),Jfor first degree assault

was 10 years, the sentence that was imposed for attempted

voluntary mandaughter.
Petitioner’'s Br., a 11. According to Petitioner, the Circuit Court in the second trid was
required to base its sentencing for fird degree assault on the “lanvful” sentence of ten years for
atempted voluntary mandaughter that should have been imposed. The State avers though that
Petitioner's logic has taken a “wrong turn” and that Petitioner’s twenty year sentence for firgt
degree assault reaulting from the second trid was not an illega increase in a sentence
folowing appeal because there was no net increase in his original sentence. The State argues
that because it nol prossed the atempted voluntary mandaughter charge, in the second trid,
and the Circuit Court judge sentenced Petitioner to two consecutive terms of twenty years for
fird degree assault and the use of a hand gun charges, the Circuit Court judge “imposed
precisely the same sentence of [twenty] years for fird-degree assault that was origindly

imposed.” Respondent’s Br., at 2-3.

19



We agree with Petitioner’s interpretation of CJP § 12-702(b) that the statute mandates
that the sentencing following the second trid be circumscribed by a lawful sentence resulting
from the firg trid. It is clear that, in CIP § 12-702(b), the sentence imposed on remand must
be one that is “authorized by law.” Again, the court “may not impose a sentence more severe
than the sentence previously imposed for the offense” (withstanding the three conditions,
supra note 12). Therefore, as it must be “authorized by law,” the new sentence must be based
on a sentence that was legd when “previoudy imposed.” Our analysis then turns to whether
the initid sentence of twenty years for first degree assault, with ten concurrent years for
atempted voluntary mandaughter, was legd .16

The Court of Specia Appedls, in its reported opinion in Dixon Il, incorrectly concluded
otherwise; the court should have followed what it pgoratively described as Petitioner’s
“Orwdlian revison of higory.” Instead, the intermediate appellate court concluded that CJP
8 12-702(b), regarding “the sentence previoudy imposed for the offense,” means only that
sentence “origindly imposed,” without considering whether that origindly imposed sentence
was lawful. Dixon, 133 Md. App. at 337, 755 A.2d a 567. The court stated:

For purposes of both the Maryland Rule and the federad Due
Process Clause, it is beyond dispute that the standard against
which we measure aly subsequent sentence is the original
sentence that actudly WAS, not the sentence that arguably
SHOULD HAVE BEEN.

The “sentence previoudy imposed” is the sentence that
firda came from the mouth of the sentencing judge—right or

16 The consecutive sentence of twenty years for the use of a handgun in the commission
of acrime of violenceisnot a issuein this case.
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wrong, lawful or unlawful, constitutional or
uncondiitutiona—and not the subsequent fate of that sentence, as
it may have been cut or trimmed or shaped or in any way
reformed by ex post facto appelate andyss. When Judge Rymer
pronounced his sentences on December 12, 1997, that sentencing
event, was for purposes of North Carolina v. Pearce and Md.
Rule 12-702(b) [sc], locked immutably into history. No dicta of
ours can change what Judge Rymer did. We may dter the effect
of what he did, but cannot change the fact that he did it. Neither
may a legp of logic by [Petitioner]. “The moving finger writes
and, having writ, moveson....”
Id. (empheds in origind). It is incorrect, however, to reach the concluson that the Legidature

intended that CIP 8§ 12-702(b), if the origind sentence imposed was unlawful, authorized the
sentencing court, on remand, to impose an unlawful sentence.l” The Court of Speciad Appeds
was quick in its reasoning to cite to the purpose of Pearce and of CJP 8§ 12-702(b); however,
it dso implidtly must have imagined that the authors of Pearce or of CIP § 12-702(b)
goparently meant that, dthough intending to avoid vindictiveness, they would permit the outer
limt of a defendant’'s sentence on retridl and conviction to include a previous unlawful

sentence®

7 See D & Y, Inc. v. Winston, 320 Md. 534, 538, 578 A.2d 1177, 1179 (1990) (“This

Court has said repeatedly that congtruction of a statute which is unreasonable, illogica, unjust,
or inconggent with common sense should be avoided.” (Citations omitted)). We elaborated
in Winston:

It has been cdled a golden rue of dSatutory interpretation that

unreasonableness of the result produced by one among aternative

possble interpretations of a dsatute is reason for reecting that

interpretation in favor of another which woud produce a

reasonable result.
Winston, 320 Md. at 538, 578 A.2d at 1179-80 (quoting 2A SUTHERLAND STATUTORY
CONSTRUCTION 8§ 45.12 (4th ed. 1984)).

18 Vindictive, though primarily defined as meaning “disposed to seek revenge’ or
(continued...)
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Petitioner, in his reply brief to this Court, provides a hypothetical that demonstrates and
exemplifies the error of the limits identified in the Court of Specid Appedss interpretation
of CIP 8§ 12-702(b). He writes:

A defendant is convicted by a jury of involuntary mandaughter
and use of a handgun in the commission of a crime of violence.
The trid court sentences the defendant to three vyears
imprisonment  for involuntary mandaughter. On the use of a
handgun count, the court imposes a concurrent three year term
despite the fact that Art. 27, § 36B(d), mandates a sentence of not
less than 5 years without parole. The defendant appedls, and the
Court of Specid Appeds orders a new trid. At the new trid, the
defendant is agan convicted of involuntary mandaughter and use
of ahandgun.

Accepting the State's premise that for the purposes of
[CIP] § 12-702(b) “the sentence previoudy imposed” is the
sentence that was actudly imposed even if that sentence is illegd,
the trid court cannot impose a sentence more severe than three
years for use of a handgun. The Legidature plainly did not intend
this result, which would defeat the mandate of § 36B(d). The
sentence actudly imposed by the trid court cannot operate as a
sentencing cap under [CJIP] 8 12-702(b) if it is more severe than
the maximum sentence authorized by lav or less severe than the
minmum sentence required by law, regardless of whether the
illegdity favors the State or the defendant.

We gl divert from the dedtination to which the Court of Specid Appeds leads—that if “the
sentence previoudy imposed” may be illegd, then, on remand, following a new trid, the court
may impose the same illegd sentence. That result leads to illegd sentences ad infinitum. In

essence, assuming the first sentence was for an illega twenty years instead of a lega ten years,

18(.continued)
“intended for or invaving revenge” can dso mean “intended to cause anguish or hurt”
MERRIAM WEBSTER'S COLLEGIATE DICTIONARY 1318 (10th ed. 1993).
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then Petitioner is worse off for gppeding the case—exactly what the Court in Pearce and the
Legidaturein CIP 8§ 12-702(b) attempted to avoid.

Before, however, determining the legdlity of the first sentence, we must address the
effect that the nolle prosequi of the attempted voluntary mandaughter charge has on the
present case, if any. Our preceding discusson ignores (for the sake of demondration and
interpretation of CJP § 12-702(b)) that action and assumes that the same charges existed at the
fird and the second trid. To deduce otherwise permits the State, assuming that in the first trid
the two charges should have merged and the legal maximum sentence was ten years, to increase
a sentence that would not have been permitted to be augmented under CJP § 12-702(b). On
this point, Petitioner argues.

[T]he sole reason for the increase was the ndle prosequi of the
attempted voluntary mandaughter charged by the State. It would
be anomdous indeed if a sentence could be increased under [CIF]
§12-702(b) because the State dropped the charge. An increase
in sentence is dealy not permitted under [CIP] 812-702(b)
gmply because the prosecutor nol[] prossed the attempted
voluntary mandaughter charge to get it “out of the way.”
Though not directly on point, in that the cases did not invave CJP 812-702(b), we have
employed a line of reasoning, Smilar to what Petitioner argues here, in Smms v. State, 288
Md. 712, 421 A.2d 957 (1980), Gerald v. State, 299 Md. 138, 472 A.2d 977 (1984), and

Johnson v. State, 310 Md. 681, 531 A.2d 675 (1987) (infra note 24), to demonstrate why we

would not permit the entry of a ndle prosequi (or an acquittd) to cause a defendant to receive
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a higher sentence.’® These cases dso demonstrate that, assuming merger is applicable and as
was broached at oral argument, the ndle prosequi could not have been permitted in the firg
trid and thus could not be permitted in the second tria. Anadogizing those cases to the present
one avoids dtuations in which the State nol prosses one charge, a greater offense, and proceeds
on the lesser incdluded offense, which has a greater pendty than the greater offense, and thus,
because of the ndle prosequi, the defendant is subject to the greater sentence of the lesser
incduded offense. In the present case, assuming merger of the attempted voluntary
mandaughter and fird degree assault convictions, regardless of the nolle prosequi, the tria
judge should have been bound in sentencing by the sentence for the attempted voluntary
mandaughter conviction. We then do not have to consder necessarily the nolle prosequi;
however, the Smms-Gerald-Johnson line of cases, not pemiting a nole prosequi, provides
gamilar reasoning why we cannot permit the second sentencing in the present case to be based
on anillegdity intheinitid sentencing.

In Simms v. State, 288 Md. 712, 421 A.2d 957, we decided two cases together—Smms
v. State and Thomas v. State. In the latter case, the defendant was charged with, inter dia,

assault with intent to rob, with a maximum sentence of ten years, and smple assault,® both

1 At ord agument and his brief, Petitioner emphasizes that the legdity of the nolle
prosequi does not have to be determined, and rather, bases his argument entirdly on the nolle
prosequi fitting under the CJP § 12-702(b) violation. Though Petitioner may be correct in this
contention, we believe that this line of cases expands upon our interpretation of CIP § 12-
702(b) and exemplifies why we cannot permit a nolle prosequi to lead to basing a subsequent
sentence on aprior illega sentence.

20 dmple assallt is a common law crime for which there is no datutorily-
(continued...)
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based on the same dleged conduct. Smms, 288 Md. at 717, 421 A.2d at 960. At the close of
evidence, but before the case went to the jury, the State nol prossed? the charge of assault with
intent to rob. Smms, 288 Md. a 718, 421 A.2d a 960. The defendant was found guilty of
dmple assault and was sentenced to twelve years? We determined that because “dl of the
eements of ample assault are present in the offense of assault with intent to rob” and both are
based upon the defendant’'s same acts, they are “deemed the same for merger and double
jeopardy purposes.” Id. We dated further that “smple assault is a lesser included offense of
assault with intent to rob” and that “if a defendant were found guilty of both, he could not
recelve a separate sentence for each offense.  Instead, a sentence could be imposed only for
the greater offense of assault with intent to rob.” Smms, 288 Md. at 718-19, 421 A.2d at 960-
61 (citations omitted). We concluded:
To uphold the twelve year sentences [Smms's and Thomas'g|

under these drcumgtances would be to sanction an extreme
anomdy in the cimind law. It would permit a defendant to be

20(...continued)
circumscribed pendty range. See, e.g., Gerald v. State, 299 Md. 138, 139, 472 A.2d 977, 978
(1984); Smmsv. State, 288 Md. 712, 714, 421 A.2d 957, 958 (1980)

21 Under these circumstances, the nalle prosequi served as an acquitt.  See Simms,

288 Md. at 718, 421 A.2d at 960 (“Because jeopardy had attached, the State's action operated
as an acquitta on each of the abandoned counts” (citing Bynum v. State, 277 Md. 703, 705,
357 A.2d 399, cert. denied, 429 U.S. 899, 97 S. Ct. 264, 50 L. Ed. 2d 183 (1976))).

22 The facts in 9mms v. State were Smila.  The defendant was charged with assault

with intent to rob, ample assault, and attempted larceny. Smms, 288 Md at 715, 421 A.2d at
959. The jury returned a verdict of “not guilty” as to the charge of assault with intent to rob
and “guilty” as to the charge of ample assault. He was sentenced to twelve years for the
ample assault conviction.
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punished more severely because of an acquittd on a charge. He
would have fared better if he were less successful or had pled
guilty to the greater charge of assault with intent torob. . . .

* *

Accordingly, we hold that when a defendant is charged with
a greater offense and a lesser included offense based on the same
conduct, with jeopardy attaching to both charges a trid, and when
the defendant is convicted only of the lesser included charge, he
may not recelve a sentence for that conviction which exceeds the
maximum sentence which could have been imposed had he been
convicted of the greater charge.?®
Smms, 288 Md. at 724, 421 A.2d at 963-64.
In Gerald v. State, 299 Md. 138, 472 A.2d 977, the defendant was charged, in part,
with, armed robbery carying a maximum sentence of twenty years, robbery carrying a
maximum sentence of ten years, and smple assault. Gerald, 299 Md. a 139, 472 A.2d a 978.
A jury found him guilty only on the assault charge, and he was sentenced to fifteen years.
Gerald, 299 Md. at 139-40, 472 A.2d a 978. We noted that the three charges arose out of the
same incident and that “[l]ike a little fish being esten by a bigger fish which in turn is eaten by

a yet bigger fish, sample assault is swalowed by robbery which then is swalowed by amed

23 We eaborated:
[W]here the State charges both assault with intent to rob and
ample assault, each charge being based on the same acts, and the
defendant is put in jeopardy, the State has in effect eected to
prosecute for the ten year maximum pendty specified for the
greater offense of assault with intent to rob. Consequently, the
twdve year sentences imposed upon Simms and Thomas ae
invid.
Smms, 288 Md. at 727, 421 A.2d at 965.
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robbery.” Gerald, 299 Md. a 140-41, 472 A.2d at 979. Likening Gerald to Smms we
concluded:

[W]hen the State placed Gerald in jeopardy on both the armed robbery
and robbery charges, it was seeking a prosecution not only on a charge
carying a maximum possble sentence of 20 years, but, in the
dternative, a charge carying a maximum possble sentence of only 10
years. . . . Had it believed that Gerald’s conduct was so atrocious as to
warant a sentence subject only to conditutiond limitations, it could
have gone to trid only on the smple assault charge, see Smms, 288 Md.
At 726-27, 421 A.2d 957, or, if it thought that justice would be served
by a possble maximum sentence of 20 years, it could have proceeded on
the armed robber and assault charges. Of course, in such event, the
prosecution would have to enter a nolle prosequi before jeopardy
attached with respect to the charges it did not wish to pursue. But by
putting Geradd to trid on both aggravated assaults, the prosecution
indicated its acquiescence to a possble maximum sentence of 10 years.
Under such circumstances, it is unfair to permit the State to exact a more
severe and unanticipated pendty than that which could have been imposed
if the prosecution, even though not able to prove armed robbery, had
been successful in proving robbery. See Smms, 288 Md. at 724, 421
A.2d 957. The short of it is tha the “flagship crime’ governing the
sentence to be imposed in the case sub judice was the robbery and not
the amed robbery. The maximum possble sentence that could be
imposed on Gerald's conviction of assault was, therefore, 10 years, and
the sentence of 15 years which wasimposed wasiillegd.

Gerald, 299 Md. at 145-46, 472 A.2d a 981. Thus, we determined that the ten year maximum
sentence for robbery provided the maximum that could be imposed on the smple assault

conviction.?

24 In Johnson v. State, 310 Md. 681, 531 A.2d 675 (1987), the defendant, inter alia,
was charged with assault with intent to maim, disfigure or dissble—the grester offense with
a ten year sentence maximum—and with smple assault—the lesser included offense,
Johnson, 310 Md. at 683, 531 A.2d a 676. The State nol prossed the greater offense, and the
defendant was convicted of smple assault and sentenced to twenty years. 1d. We determined,

(continued...)
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B. Dixon |— egdity of Initid Sentences

1. Required Evidence Tet

To deemine whether, in the second trid (Dixon Il), the trid judge, In sentencing
Petitioner on the fird degree assault conviction, was limited to the ten year sentence imposed
in Dixon | for the attempted voluntary mandaughter according to CJP 8§ 12-702(b), we must
decipher whether attempted voluntary mandaughter merges with first degree assault, and if so
under what reasoning.

The doctrine of meging of offenses, as goplicable in the present case, stems in part
from the Double Jeopardy Clause of the Ffth Amendment of the U.S. Constitution, applicable
to state court proceedings via the Fourteenth Amendment. See Nightingale v. State, 312 Md.
699, 702, 542 A.2d 373, 374 (1988) (citing Benton v. Maryland, 395 U.S. 784, 787, 89 S.
Ct. 2056, 2058, 23 L. Ed. 2d 707, 711 (1969)); Newton v. State, 280 Md. 260, 262-63, 373

A.2d 262, 263 (1973). The Double Jeopardy Clause states that no person “shall . . . be subject

24(_..continued)
employing Smms and Gerald, that the sentence was illegd and that the maximum sentence for
smple assault was ten years. Johnson, 310 Md. at 684, 531 A.2d at 676.

% The question of whether we had the power to consider and to decide the merger
issuellegality of the Dixon | sentence in this appea was broached during ora argument. We
have determined that the legdity of a sentence can be decided a “anytime” See State v.
Kanaras, 357 Md. 170, 177-84, 742 A.2d 508, 512-16 (1999); Sate v. Griffiths, 338 Md.
485, 496-97, 659 A.2d 876, 882 (1995); Walczak v. State, 302 Md. 422, 426-27, 488 A.2d
949, 950 (1985); see also Wiggins v. State, 352 Md. 580, 616, 724 A.2d 1, 19 (1999)
(Eldridge, J. dissenting) (“An issue concerning the legdity of the sentence imposed is not
‘findly’ litigated when decided on direct appeal because, under Maryland law, a ‘court may
correct an illegd sentence a any time’” (quoting Maryland Rule 4-345(a8))). As we may
congder the issue here, we are not, as the State would have us, bound by the Court of Specia
Appeds sdiscusson of merger in its unreported opinion Dixon 1.
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for the same offense to be twice put in jeopardy of life or limb.” “The Fifth Amendment
guarantee agang double jeopardy prohibits both successve prosecutions for the same offense
as wdl as mutiple punishment for the offense.”?® Newton, 280 Md. at 263, 373 A.2d at 264
(dting United States v. Wilson, 420 U.S. 332, 342-43, 95 S. Ct. 1013, 1021, 43 L. Ed. 2d 232
(1975); Pearce, 395 U.S. at 717, 89 S. Ct. at 2076, 23 L. Ed. 2d 656); see Nightingale, 312
Md. at 702-03, 542 A.2d at 374 (citing Newton, 280 Md. at 263-65, 373 A.2d at 264-65).

Under federa double jeopardy principles and Maryland merger law, the principa test
for determining the identity of offenses is the required evidence tes.?” Nightingale, 312 Md.
a 703, 542 A.2d a 374 (quoting Newton, 280 Md. at 268, 373 A.2d at 266); see Blockburger

v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 2d 306 (1932); Williamsv. State, 323

%6 Maryland common law regarding double jeopardy States that “a defendant cannot be
‘put in jeopardy agan for the same offense—in jeopardy of being convicted of a crime for
which he had been acquitted; in jeopardy of being twice convicted and punished for the same
cime’” Griffiths, 338 Md. at 489, 659 A.2d a 879 (quoting Gianiny v. State, 320 Md. 337,
347, 577 A.2d 795 (1990)).

2" In Newton v. State, 280 Md. 260, 266, 373 A.2d 262, 265 (1973), we explained:
[T]he tet employed by the Supreme Court in determining
whether two offenses are deemed the same for double jeopardy
purposes is the required evidence test as formulated in Morey v.
Commonwealth, 108 Mass. 433 (1871), and adopted by the Court
in Gavieres v. United Sates, 220 U.S. 338, 31 S. Ct. 421, 55 L.
Ed. 489 (1911).
The U.S. Supreme Court in Blockburger v. United Sates, 284 U.S. 299, 304, 52 S. Ct. 180,
76 L. Ed. 306 (1932) explained the required evidence test as the following:
The agpplicable rule is that where the same act or transaction
conditutes a violation of two diginct Sautory provisons, the
test to be applied to determine whether there are two offenses or
only one, is whether each provison requires proof of a fact which
the other does not.
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Md. 312, 316-17, 593 A.2d 671, 673 (1991); State v. Frye, 283 Md. 709, 393 A.2d 1372
(1978); Thomas v. State, 277 Md. 257, 353 A.2d 240 (1976). In Nightingale, we described
the required evidence test as the following:

If each offense requires proof of a fact which the other does not,

the offenses are not the same and do not merge. However, if only

one offense requires proof of a fact which the other does not, the

offenses are deemed the same, and separate sentences for each

offense are prohibited.
Nightingale, 312 Md. at 703, 542 A.2d at 374-75 (quoting Newton, 280 Md. at 268, 373 A.2d
at 266); see Frye, 283 Md. at 714, 393 A.2d at 1375-75; Showden v. State, 321 Md. 612, 617,
583 A.2d 1056, 1058-59 (1991). Additionaly, as we have noted, “[t]he required evidence tes,
or ‘same evidence test,?® or ‘dements test’ as it is sometimes cdled, applies to both common
lav offenses and datutory offenses” Williams 323 Md. at 317, 593 A.2d at 1059; Ferrel,

313 Md. at 297-98, 545 A.2d at 656.

2. Application of the Required Evidence Tet

We have not before determined whether attempted voluntary mandaughter merges with
fird degree assault so that first degree assault is the lesser included offense of the greater
offense of attempted voluntary mandaughter. We shdl examine firsd the dements of each
offense. It is important to note at the outset of this andyss that “[w]here there is a merger of

a lesser included offense into a grester offense, we are not concerned with pendties—the

28 The test in Maryland has dso taken on the name “the same evidence test,” as well as
the “required evidence test,” because “[tlhe Maryland cases have . . . consstently focused upon
the evidence required to convict to determine whether the two offenses are the same for
double jeopardy purposes” Thomas v. State, 277 Md. 257, 266, 353 A.2d 240, 246 (1976)
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lesser included offense generdly merges into and is subsumed by the greater offense
regardiess of pendties” Spitzinger v. State, 340 Md. 114, 125, 665 A.2d 685, 690 (1995)
(citing Smms, 288 Md. 712, 421 A.2d 957).
Attempted voluntary mandaughter isacommon law crime, which occurs

when an individud, engaged in an dtercation, suddenly attempts

to perpetrate a homicide caused by heat of passon in response to

legdly adequate provocation, and where the attempt results in

something less than the actua wrongful killing, that person may

be convicted of atempted voluntary mandaughter under the

common law of Maryland.
Cox v. State, 311 Md. 326, 334, 534 A.2d 1333, 1337 (1988). Broken into its component
parts, voluntary mandaughter is “an intentional homicide, done in a sudden heat of passion,
caused by adequate provocation, before there has been a reasonable opportunity for the passion
to cool.” Cox, 311 Md. at 331, 534 A.2d a 1335 (citations omitted); see Selby v. State, 361
Md. 319, 332, 761 A.2d 335, 342 (2000) (citations omitted). Crimina attempt “consists of
a spedific intent to commit the offense coupled with some overt act in furtherance of the intent
which goes beyond mere preparation.” Bruce v. State, 317 Md. 642, 646, 566 A.2d 103, 104-
05 (1989) (dting Cox, 311 Md. a 330, 534 A.2d 1333). Therefore, attempted voluntary
mandaughter requires an attempted homicide in the heat of passion in response to a legdly
adequate provocation.

As noted supra note 6 and accompanying text, first degree assault is a statutory offense

and gatesin pertinent part:
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(@ Serious physical injury; use of a firearm. — (1) A person

may not intentionaly cause or atempt to cause serious physicd

injury to another.

(2) A person may not commit an assault with afirearm.
Maryland Code (1957, 1996 Repl. Vol.), Art. 27, 8 12A-1. According to the statute, a person
can be convicted of fird degree assallt for ether intentiondly “cauging] or attempt[ing] to
cause serious physica injury to another”® or “commit[ting] an assault with afirearm.”

Attempted voluntary mandaughter clearly has a different required mens rea—an intent
to kill—than first degree assault, which requires the specific intent to cause, or attempt to
cause, sious physcd inury. Upon examination of the firda moddity, (&)(1), of the first
degree assault dtatute, however, it is clear that (a)(1) is subsumed by attempted voluntary
mandaughter.  Attempted voluntary mandaughter requires a specific intent to commit a
homicide, which embodies an intention to cause or attempt to cause serious physical injury as
required by ()(1).

We set out a ussful example in Bruce v. State, 317 Md. 642, 647-48, 566 A.2d 103,

105 (1989), that aids our present analysis.

2 Mayland Code (1957, 1996 Repl. Vol.), Art. 27, § 12(c) defines sarious physica

injury as
(©) Serious Physical Injury. — “Serious physicd injury” means
physca injury which:
(1) Creates a substantid risk of desath;
(20 Causes smious permanent or serious protracted
diffiguremert;
(3) Causes serious permanent or serious protracted loss of the
function of any bodily member or organ; or
(4) Causes serious permanent or serious protracted impairment
of the function of any bodily member or organ.
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Some crimes, such as murder, are defined in terms of acts
causng a particular result plus some menta state which need not
be an intent to bring about that result. Thus, if A, B, C, and D have
each taken the life of another, A acting with the intent to kill, B
with the intent to do serious bodily injury, C with reckless
dissegard of human life and D in the course of a dangerous
fdony, dl three are quilty of murder because the crime of murder
is defined in such a way that any one of these mentd states will
auffice.  However, if the victims do not die from ther injuries,
then only A is quilty of attempted murder; on a charge of
attempted murder it is not sufficient to show that the defendant
intended to so serious bodily ham, that he acted in reckless
disregard for humen life, or that he was committing a dangerous
fdony. Agan, this is because intent is needed for the crime of
attempt, so that attempted murder requires an intent to bring
about that result described by the crime of murder (i.e., the desth
of another). (Quoting LEFAVE & SCOTT, Criminal Law, 86.2, a
500 (2nd ed. 1986)).

Thus, nothing less then an intent to kill will suffice for attempted voluntary mandaughter. The
intent to kill envelops the intent to do serious physcd injury. Therefore, there is nothing
required by moddity (a)(1) of the first degree assault statute that is not aso required by
attempted voluntary mandaughter; the evidence required to show an atempt to kill would
demondtrate causing, or attempting to cause, a serious physica injury. Cf. Newton, 280 Md.
a 269, 373 A.2d a 267 (determining that felony murder and the underlying felony merged
because “[t]he evidence required to secure a fird degree murder conviction is, absent the proof
of death, the same evidence required to establish the underlying felony”); Thomas, 277 Md.
at 270, 353 A.2d a 248 (concuding that “[u]lnder the Blockburger required evidence test, the
same evidence necessary to convict on . . . [a Mayland Code (1957, 1970 Repl. Vol, 1975

Cum. Supp.), Art. 66 %5, 84-102, driving a motor vehide without the consent of the owner and
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with the intent temporarily to deprive the owner of possesson,] offense would aways be
auffident to establish a [Mayland Code (1957, 1976 Repl. Vol.), Art. 27, 8349, taking of a
motor vehicle without the consent of the owner and without the intent to appropriate or convert
the vehidle] offense”).

It is dso apparent that the second moddlity of the first degree assault statute, (2)(2),
requires proof of an dement not required by attempted voluntary mandaughter because (8)(2)
prohibits assault with a firearm and atempted voluntary mandaughter does not have such a
requiste® As the Court of Specia Appeds aptly stated: “Mandaughter, for its part, may be
atempted by modaities or with instrumentaities other than a fiream, so there is no
requirement that a firearm be used.” Dixon, 133 Md. App. a 345, 755 A.2d a 571. Therefore,
moddity (a)(1) of the fird degree assalt datute is a lesser included offense of the greater

offense of atempted voluntary mandaughter, while (a)(2) is not a lesser included offense.3!

30 Cf. Walker v. Loggins, 608 F.2d 731, 733 (9th Cir. 1979) (“Here neither murder nor
mandaughter need be committed with a deadly weapon, as is required in the assault charge. .
.. Under Federd law Waker congdtitutionaly could have been convicted and sentenced for both
offenses”).

31 In Nightingale, 312 Md. at 707, 542 A.2d at 376-77 we explained:
If when we look at the applicable dternative eements a less
offense in effect becomes one of the elements of another
offense, the Blockburger [required evidence] test is met. It is
met because, by virtue of that fact dl the dements of the lesser
offense mugt be edtablished to prove the other; only the other
offense has any additional eements.
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At least one other jurisdiction has reached a smilar concluson involving a comparable
fird degree assault atute and the required evidence test®>  The Superior Court of
Pennsylvania determined that voluntary mandaughter and firsd degree assault merge because
fird degree assault is the lesser included offense of voluntary mandaughter. Pennsylvania
v. Rosario-Hernandez, 666 A.2d 292, 298 (1995). Under Pennsylvania law, voluntary
mandaughter is defined as “a person who kills an individud without lawful judification

commits voluntary mandaughter if at the time of the killing he is acting under a sudden and

32 Additiondly, the Supreme Court of Tennessee determined that aggravated assault
merges with attempted voluntary mandaughter.  Tennessee v. Douglas, 938 S.w.2d 373
(1996). The court concluded that the two offenses did not merge under the Blockburger test,
yet concluded the offenses merged employing reasoning Smilar to our “same’ evidence tedt.
The Tennessee court Stated:

Aggravated assault requires proof that [defendant] caused bodily
inury; whereas, attempted voluntary mandaughter does not.
Attempted voluntary mandaughter requires proof that [defendant]
intended to kill his vicim; whereas aggravated assault does not.
Therefore, application of the Blockburger test indicates that the
legidaure intended to dlow separate punishment for each of
these offenses. As noted earlier, however, our analyss does not
end here.
Douglas, 938 SW.2d at 382.

The difference between Tennessee's and Maryland's fird degree assault Statutes is that
Maryland's does not require proof of causng bodily injury because it requires only an attempt
to cause saious physica injury. Therefore, we do not confront the same problem with
applying the Blockburger test that the Tennessee court did.

The Tennessee court then stated that “[b]ecause the evidence in this case consisted of
a dngle attack by [defendant] on the victim, the State necessarily relied on the same evidence
to edablish both the aggravated assault and the attempted voluntary mandaughter.”  1d.
(emphasis added). The court concluded that, as such, the “offenses are the ‘same for double
jeopardy purposes.” Id. This reasoning is Smilar to our own, despite our determination that
the offenses merge under the required evidence test. We determined that the evidence required
to show an attempt to kill is the same evidence tha is employed to demonstrate a causing, or
attempting to cause, aserious physical injury.
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intense passion resulting from serious provocation by . . . the person killed.” Id. (internd
quotation marks omitted) (quoting 18 PA. CONS. STAT. ANN. 82503(a)(1)). First degree
assault, a multi-purpose crimind statute, is defined as (1) atempting to cause serious bodily
inury to another or (2) causng “such injury intentiondly, knowingly or recklessly under
circumgtances manifesting extreme indifference to the vadue of humen life” Id (internd
quotation marks omitted) (quoting 18 PA. CONS. STAT. ANN. 82702(a)(1)). Maryland's
requirement of serious physca injury is Smilar to Pennsylvanids requirement of serious
bodily injury in its fird moddity. Pennsylvania's datute in its second moddity has a
requirement of mdice, which the Mayland statute does not. The Pennsylvania court, usng the
required evidence test, reasoned that “[t]he requisite act for voluntary mandaughter, the killing
of another individud, coincides with and includes the act which is necessary to establish
aggravated assault, the inflicion of serious bodily injury.” Id. (citations omitted). The court
concluded:

After reviewing the statutory definitions of both offenses, we are

unable to agree with the trid court’'s concluson that these

offenses do not merge.  Voluntary mandaughter requires a

gpecific intent to kill. Even though this intent is not maicious,

Commonwealth v. Pitts, 486 Pa. 212, 404 A.2d 1305 (1979), we,

nonetheless, conclude that a specific intent to kill is greater and

necessarily subsumes a specific intent to do bodily harm, even

where the latter intent is mdicous. In comparing the intent

requirement of these two offenses, it is necessary to include the

focus of the intent. Having done s, it is clear tha the intent to

kill mugt include the intent to do a lesser degree (bodily harm or

serious bodily harm) or damage. As such, the two offenses

merge for sentencing purposes and the sentence for aggravated
assault and voluntary mandaughter must be vacated.
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Rosario-Hernandez, 666 A.2d at 299-300 (footnotes omitted).
3. Merger and Multi-Purpose Criminad Statutes
To delemine whether, in the present case, attempted voluntary mandaughter merges

with firg degree assault, we mugt discern, if possible, under which modality of the first degree
assault dtatute the jury convicted Petitioner. The first degree assault statute is a multi-purpose
caimind statute.  See Nightingale, 312 Md. a 705, 542 A.2d at 375. When confronted with
such a datute in determining merger issues, we “refine [the multi-purpose crimina statute] by
looking at the dternative elements relevant to the case a hand.” Id.; see State v. Ferrdl, 313
Md. 291, 298, 545 A.2d 653, 656 (1988) (“[W]hen a common law offense or a aiminal statute
is multi-purpose, embracing different matters in the digunctive, a court in goplying the
required evidence test must examine ‘the dternative elements relevant to the case at hand.’”
(ctations omitted)). The court, when presented with a multi-purpose crimina statute

must congtruct from the dterndive dements within the datute

the paticular formulation that applies to the case a hand. It

should rid the statute of aternative elements that do not apply. It

mug, in other words, treat a muti-purpose dtatute in the

dternative as it would treat separate statutes. The theory behind

the andyds is tha a crimind daute written in the dternative

creates a separate offense for each dternative and should

therefore be treated for double jeopardy purposes as separate

statues would.

Nightingale, 312 Md. at 706-07, 542 A.2d at 376 (quoting Pandelli v. United Sates, 635

F.2d 533, 537 (6th cir. 1980)).
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The record is not clear on which moddity of the first degree assault statute the jury
based its verdict® In Nightingale, in determining upon which moddity of a child abuse
dsatute, which covered physica injury or sexud abuse, a jury grounded its conviction for
purposes of deciphering whether there was merger with a sexua abuse statute,®* we examined
the jury indructions and remarks made by the prosecutor to the jury regarding the there

relevant crimes of sexua abuse and child abuse.® Nightingale, 312 Md. at 707-08, 542 A.2d

3 We have recommended, and continue to recommend, that trial judges use a specia
verdict to avoid this type of ambiguity. Cf. Bhagwat v. State, 338 Md. 263, 283, 658 A.2d
244, 253 (1995) (noting that a specia verdict would have avoided the confusion as to which
basis the jury found the defendant guilty).

3 The statues in question were child abuse (Art. 27, §35A), and second degree (Art. 27,
8464A (3)(3)), third degree (Art. 27, 8464B (a)(3)), and fourth degree (Art. 27, 8464C (a)(1))
sexua offenses.  Nightingale, 312 Md. a 700-01, 703-04, 542 A.2d a 373, 375. In
Nightingale, we explained that Art. 27, 835A, child abuse, requires broadly “(1) and individua
under the age of 18 (2) sustan physca injury or sexud abuse (3) at the hands of a parent or
someone responsible for care, custody, or supervison of the victim.” Nightingale, 312 Md.
a 703, 542 A.2d a 373. The quedion ultimately became whether, in light of the generd
verdict and the numerous incidents under scrutiny, dl of the child abuse convictions were
based on sexud abuse amounting to that required by the sexud abuse datutes. Nightingale,
312 Md. at 708, 542 A.2d at 377.

% Spedificaly, we examined the following from the two cases discussed in
Nightingale:
At both trids, the judge ingructed on the eements of dl
offenses submitted to the jury. The Nightingde indructions,
unlike those in Myers's casg{(the companion case)], included a
direction to condder each charged offense separately. The
Nightingde jury aso was told that sexua child abuse “means any
act or acts invaving molestation or exploitaion, induding, but
not limited to . . . sexud offense in any degree . . . .” The
prosecutor repeated that language during dosng agument and
later during his remarks pointed out that some of the fondling
tedtified to by the daughter “would be sexud contact which would
(continued...)
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a 376-77. If the jury based its convictions of sexua abuse solely upon evidence of a sexud
offense, then the sexud offense, for the purposes of merger, would have been a lesser included
offense of the child abuse offense. We concluded:

Under these circumstances, we believe that each jury [of the two
companion cases| could have found the defendant before it guilty
of child abuse based soldy on evidence of a sexud offense in
some degree. If that were done, then the sexud offense became
in effect, a lesser included offense of sexud child abuse, and
under the authorities we have cited, the offenses are the same for
double jeopardy purposes. . . . [A] jury could have reached various
decisons as to child abuse and sexua offenses, al of which were
reflected in generd verdicts of guilty.

The problem, then is that we cannot tell whether these
general verdicts of guilty were based on the use of sexual
offenses as lesser included offenses (or elements) of child
abuse, or whether the child abuse verdicts were based on other
reasons (eg., some sort of sexuad molestation which the juries
thought did not arise to the levdl of a sexud offenses in any
degree).

3(...continued)
fdl under the definition of sexud abuse” Moreover, the
Nightingde jury sent a question to the judge, asking whether
“touching, in the wrong places, aone, conditute[s] child abuse as
described in our indructions?”  The judge's answer to that
guestion was, in effect, “yes”

The indructions to the Myers jury dso noted that sexual
child abuse included a “sexud offense in any degree” And the
Myers prosecutor argued to the jury that “child abuse, in this
ingance, consgts of sexud abuse. You will have to decide today
whether or not the State has proven that there was sexua abuse
committed. By Mr. Myers on his own daughter . . . .” The
evidence of that abuse, as recounted by the prosecutor, consisted
of the evidence of the various sexud offenses with which Myers
was charged. And in his final remarks, the prosecutor addressed
by name only the crime of child abuse.

Nightingale, 312 Md. at 707-08, 542 A.2d at 377.
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Nightingale, 312 Md. at 708, 542 A.2d at 377 (emphasis added).
In the trid in Dixon I, the trid judge gave the following pertinent instructions to the
jury:

As | mentioned, the defendant is charged with severd
different  charges. And you must consder each charge
Separately. . . .

Of course, if you find the defendant quilty of the first
degree murder, you don’'t have to go on and decide whether or not
he was quilty of second degree or mandaughter. . . . If you
determine he was not guilty of firsg degree murder, then you have
to consder whether or not he was guilty of second degree murder
or mandaughter. If you decide he is not guilty of second degree
murder, then you look a mandaughter. . . .

The next count has to do with do you find the Defendant
Guilty or Not Guilty of First Degree Assault . . . . Now, in order

to convict the defendant of fird degree assault, the State must
prove that the defendant caused offensve physicd contact or
physica harm to the vicim, that the contact was not consented to,
of course, by the vicim, or was not legdly judified;, that the
defendant used a firearm to commit the assault or the defendant
intended to cause sarious physcd injury in the commisson of
the assault. (Emphasis added).

Thus, the trid judge advised the jury that it could find Petitioner quilty of fird degree assault
under either modality, (a)(1) or (&)(2), of the fird degree assault statute and informed the jury

to consider each charge separately.® The same was 0 in Nightingale where, as we noted, that

3% Before sentencing at the Dixon | trid, Petitioner’ s attorney argued:
Your Honor, what we have here is that in the fird degree assault,
the indruction the Court gave to the jury, the Court ingtructed the
jury on the various theories in which the fird degree assault
conviction can be attained, that is udng the indructions fird
degree assault could be the use of a firearm in the commission of
(continued...)
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the “judge indructed on the dements of al offenses submitted to the jury . . . [and] included
a direction to condder each charged offense separately.” Nightingale, 312 Md. at 707, 542
A.2d at 376.

Upon returning its verdict, the jury did not identify verbaly under which moddity it had
convicted Petitioner of firs degree assault. The deputy clerk asked the jury: “Do you find the
Defendant Not Guilty or Guilty of First Degree Assault . . . ? To which the foreperson of the
jury amply responded “ Guilty.” The verdict sheet is no more illuminating:

Do you find the Defendant Not Guilty or Guilty of First Degree
Assault...?

NOT GUILTY X GUILTY

35(...continued)
a battery. Of course battery and assault under the facts of this
paticular case were interchangeable, and thus the Court
ingructed the jury udng dtendive C under Mayland Pattern
Crimind Jury Ingruction 4.01, that is the second degree assault.
Usng the language under dternative C for battery, of
course, the aggravating factor for fird degree assault being ether
the use of a handgun or fireearm or causng serious physica injury,
and the verdict sheet did not differentiate under which theory the
jury was able to find [Petitioner] guilty of the first degree assaullt,
whether it found that the aggravating factor was the serious
physcd injury, devating second degree assault to fird degree
assault, or whether it was the use of a fireaem, because the verdict
sheet that was used in this particular case did not differentiate, we
are lgt with an unanswered ambiguity, and we believe tha
ambiguity should be resolved in [Petitioner’s] favor, and it should
be in favor of the serious physica injury as opposed to usng the

firearm.
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During his opening datement in the trid in Dixon |, the prosecutor did not place
paticular emphass on the offense of assault or mention ether modaity of the assault Satute.
The State contended rather that the case was about guns, “[t]he problem of guns and the power
that guns have when they are in the hands of young men who go out and use them.” In
Petitioner's trid attorney’s opening datement, nothing was mentioned specificdly regarding
the assault charge. The State's closing argument may be understood to emphasize only
moddlity (8)(2) of the first degree assault statute. The prosecutor stated:

Did he commit a first degree assault? That's only pat of the

murder. It's going to be part of the first degree assault. What did

the Judge tdl you that was? Did the defendant by using that gun

shoot, strike, in any other way harm [the victim] using a

handgun?

A fird degree assault is differet from second degree

assault in that first degree assault requires that you use a handgun.

If you shoot somebody and use a handgun to do it, it's a first

degree assault. And there is no doubt there are bullets throughout

hisbody. It'safirst degree assaullt.
Petitioner’s attorney, in his dosng argument, did not mention the assault charge. Thus, it
appears as if the jury was sent mixed messages in Dixon I. It is clear that the State was
emphaszing the use of a handgun regarding the fird degree assault, but the trid judge
indructed regarding both moddities of fird degree assault. The jury returned a generd
verdict. It is apparent then that we cannot determine under which modadity the jury convicted
Petitioner of fird degree assault. We are left with the same ambiguity as was presented in

Nightingale. In Nightingale, we concluded:

In these circumgtances we resolve the ambiguity in favor of the
defendants and set asde the judgments on the sexud offense
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counts. See Frye, 283 Md. a 723-25, 393 A.2d at 1379-80
(unclear bass for verdict of first degree murder). Also see,
Leary v. United Sates, 395 U.S. 6, 31-32, 89 S. Ct. 1532, 1545-
46, 23 L. Ed. 2d 57, 79 (1969) (“It has long been settled that
when a case is submitted to the jury on dternaive theories of
unconditutiondity of any of the theories requires that the
conviction be set asde”); and Yates v. United States, 354 U.S.
298, 312, 77 S. Ct. 1064, 1073, 1 L. Ed. 2d 1356, 1371 (1957)
(“the proper rule to be applied is that which requires a verdict to
be st aside in cases where the verdict is supportable on one
ground, but not on another, and it is impossble to tel which
ground the jury sdected”).

Nightingale, 312 Md. at 709, 542 A.2d at 708-09.* As in Nightingale, we resolve the
ambiguity here in favor of Peitioner and determine the sentence illegad in Dixon | for
purposes of determining the proper sentence in Dixon Il.  The sentence for the conviction for
fird degree assault in Dixon Il should have been redtricted to ten years. For future guidance,

we stated in Frye:

37 In Frye, we concluded, in the companion case of Jones, that
that the jury might have based its murder verdicts on a finding of
wilfu, ddiberate and premeditated homicide. It would have
considered the underlying fdony charges and the associated
handgun charges, and guilty verdicts on those fdony counts could
properly have resulted in sentences. It was not in any manner the
State's fault that such indructions were not given. Under these
circumgances, we bdieve that the State may, if so inclined, dect
to re-try Jones on the murder, undelying fdony and associated
handgun charges. In such event, the jury should be instructed in
this opinion. But if, after a reasonable period of time, the State
fals to eect a new trid in the Jones case, the judgments on the
three undelying fdony and related handgun counts should be

vacated.
Frye, 283 Md. at 724-25, 393 A.2d at 1380. Asfor the Frye case, we concluded:
[T]he State may not have such an election . . . because the

defendant Frye, unlike Jones, did not take an apped from the

murder conviction. For the State to try him again for murder

would violated the prohibition against double jeopardy.
Id. (dting Benton v. Maryland, 395 U.S. 784, 796-97, 89 S. Ct. 2056, 23 L. Ed. 2d 707
(1969); Green v. United Sates, 355 U.S. 184, 188-94, 78 S. Ct. 221, 2 L. Ed. 2d 199 (1957)).
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Where there is more than one ground for a verdict on a crimind
charge, but where ramifications of a guilty verdict on that charge
will be different depending upon the ground chosen by the jury,
the obvious way to dea with the dtuation is, as indicated by the
cout bdow in Frye, to gve the jury adequate advisory
indructions.

Frye, 283 Md. a 723, 393 A.2d at 1379 (citing United States v. Quicksey, 525 F.2d 337 (4th
Cir. 1975), cert. denied, 423 U.S. 1087, 96 S. Ct. 878, 47 L. Ed. 2d 97 (1976); Brown v.
United States, 299 F.2d 438 (D.C. Cir. 1962)).

The Court of Specid Appeas's reported opinion in Dixon |l mischaracterizes the
holding in Nightingale. The intermediate appellate court stated:

After examining the evidence, the jury indructions, the opening
datements, and the cosng aguments, it was clear that the
convictions for child abuse, in both companion cases, were
exdusivey for the sexud variety of child abuse and had nothing
to do with the physicd injury variety of the crime:

So far as child abuse in concerned, we can

put asde any thought that these cases invdve any

aspect of child abuse based on physcad harm or

cruel physcd treetment. At both Nightingd€e's and

Myers's trids, the State's theory, as presented in

opening statement, closng argument, and the

court’singructions, was sexud child abuse.
Nightingale v. Sate, 312 Md. at 707, 542 A.2d 373,

For the merger andyss that followed, the physicd injury
form of the multi-form crime of child abuse was factored out as
if it had never existed. Using the rule lenity to resolve certain
further ambiguities, The Court of Appeas concluded that the
gpecific sexud offense conviction did, indeed, merge into the
conviction for the sexual variety of child abuse.

Dixon, 133 Md. App. at 347, 755 A.2d at 572 (emphasis added). In Nightingale, we did not

rely on the rule of lenity.®® We determined, as stated supra, that

¥ In White v. State, 318 Md. 740, 569 A.2d 1271 (1990), we explained that the rule

of lenity is another standard, agpplied when offenses are separate under the required evidence
test, for determining merger of offenses. White, 318 Md. at 744, 746, 569 A.2d at 1273-74.
(continued...)
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[under these drcumstances, we believe that each jury could have
found defendant before it guilty of child abuse based solely on
evidence of a sexud offense in some degree. If that were done,
then the sexua offense became, in effect, a lesser included
offense of sexud child abuse, and under the authorities we have
cited, the offenses are the same for double jeopardy purposes. .

The problem, then, is tha we cannot tel whether these
generd verdicts of quilty were based on the use of sexud
offenses as lesser included offenses (or eements) of child abuse,
or whether the child abuse verdicts were based on other reasons
(e.g. some sort of sexuad molestation which the juries thought did
not rise to the level of asexud offensein any degree).

38(....continued)
The rule “provides that doubt or ambiguity as to whether the legidature intended that there be
muitiple punishments for the same act or transaction will be resolved againgt turning a single
transaction into multiple offenses”  White, 318 Md. at 744, 569 A.2d a 1273 (internd
quotation marks omitted) (quoting Smpson v. United Sates, 435 U.S. 6, 15, 98 S. Ct. 909,
914, 55 L. Ed. 2d 70, 78 (1978)). We further stated: “This policy of lenity means that the
Court will not interpret a . . . cimind Statute so as to increase the penalty that it places on an
individud when such an interpretation can be based on no more than a guess as to what [the
legidature] intended.” Id. (internd quotation marks omitted) (alterations in origind) (quoting
Smpson, 435 U.S. a 15, 98 S. Ct. at 914, 55 L. Ed. 2d a 78). As for the application of the
rule of lenity, “it should be used like other principles of Satutory condruction as an ad in
acataning legiddive intet with respect to a datutory offense’” and should be used with other
condderations such as whether the offenses have hidoricdly merged and “the fairness of
multiple punishments in a particular Studion”. White, 318 Md. at 745-46, 569 A.2d at 1273-
74 (citations omitted).

Although with merger of offenses under the required evidence test, “we are not
concerned with pendties—the lesser included offense generdly merges into and is subsumed
by the greater offense regardless of pendties” Spitziinger v. State, 340 Md. 114, 125, 665
A.2d 685, 690 (1995), under the rule of lenity, there is a merger of pendties, not offenses, and
“the lesser pendty generdly merges into the greater pendty.” Id. (citing State v. Burroughs,
333 Md. 614, 626, 636 A.2d 1009, 1015 (1994); State v. Owens, 320 Md. 682, 688, 579 A.2d
766, 768-69 (1990)). Therefore, the Court of Specia Appeds, in its unreported opinion in
Dixon |, under the rule of lenity, incorrectly merged firs degree assault into attempted
voluntary mandaughter asfirst degree assault carries the grester sentence. See supra p. 6.
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Nightingale, 312 Md. a 708, 542 A.2d at 377. Furthermore, we did not rely on those cases
invoking the rule of lenity, but rather employed the reasoning of Frye and Newton, nether of
which applied the rule of lenity. Nightingale, 312 Md. at 704-09, A.2d at 375-78. Lastly, we
explicitly stated that we did not formulate our decision based on the rule of lenity:

Nightingde and Myers argue that for double jeopardy purposes,
ther convictions and sentences for child abuse and sexud
offenses cannot stand because the crimes are the same under the
required evidence test of Blockburger v. United Sates, 284 U.S.
299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), as applied by us in
cases such as State v. Frye, 280 Md. 260, 373 A.2d 262 (1977),
and Thomas v. State, 277 Md. 257, 353 A.2d 240 (1976). In the
dterndtive, petitioners urge us to invoke the “rule of lenity” we
recently discussed in Dillsworth v. State, 308 Md. 354, 519 A.2d
1269 (1987). The State inddts that Nightingde and Myers are
not entitted to the benefit of either rule. We need address only
petitioner’ s first contention.

Nightingale, 312 Md. at 702, 542 A.2d at 374 (emphasis added).

The Court of Specid Appeds, in its reported opinion in Dixon I, after improperly
characterizing Nightingale, applied the reasoning of Newton v. State, 280 Md. 260, 373 A.2d
262 and State v. Frye, 283 Md. 709, 393 A.2d 1372, to the Circuit Court's sentencing on
remand to hold that first-degree assault was not a lesser included offense because the firg
degree assault conviction “was indisputably supported by both aternative theories of

aggravaion.”® Dixon, 133 Md. App. at 349-54, 755 A.2d at 375-78. It is important to note

¥ The Court of Specid Appeds employing Newton, Frye, and Nightingale,
determined:
Unlike the gdtuation in the fird trid, discussed in dicta in our
fird opinion, there was no ambiguity on this occason as to the
(continued...)
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that, under the circumstances of the present case, the indructions provided to the jury during

the trid on remand and upon what the jury made its fird degree assault conviction in the trid

on remand are inconsequentid to determining whether the sentence on remand is illegd under

CJP 8§ 12-702(b) or whether there was merger of the convictions for the purpose of the initid

sentencing in Dixon [.

39(...continued)

JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED; CASE REMANDED TO
THE COURT OF SPECIAL APPEALS WITH
DIRECTIONS TO VACATE THE SENTENCES
IMPOSED BY THE CIRCUIT COURT FOR
PRINCE GEORGE'S COUNTY AND REMAND
THE CASE TO THE CIRCUIT COURT FOR A
NEW SENTENCING PROCEEDING NOT
INCONSISTENT WITH THIS OPINION; COSTS
IN THIS COURT AND IN THE COURT OF
SPECIAL APPEALS TO BE PAID BY PRINCE
GEORGE'S COUNTY, MARYLAND.

bass for the jury’s verdict of guilty on the charge of first degree

assault.

There was no vagueness cdling for resolution under the

rue of lenity. The hypotheticd posshility discussed in the dicta

never came to pass.

Dixon, 133 Md. App. at 353, 755 A.2d at 575.
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